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 At the time of this writing, about actual minimum requirements, a question that  
many of us may be asking ourselves is whether we, the citizens of the US, should be led 
by Senators Hillary Clinton or Barrack Obama or John McCain as our next President? 
How do we assess what the actual minimum requirements are, and which one of these 
candidates has the actual minimum requirements for the job of US President? Obviously, 
the US citizenry is entitled to the best qualified individual to lead the country. I think it is 
fair to say that the DOL’s guidelines on the actual minimum requirements may be very 
different from those qualities and requirements that individual voters have identified as 
most appealing to them for President of the United States! 
 
 Interestingly enough, we view this political selection debate in terms of the actual 
minimum requirements in the “real world”. But the concept of the actual minimum 
requirements in the world of labor certification applications are determined by the US 
Labor Department (DOL). Many may argue that the DOL’s requirements are very far 
removed from reality! In its perceived role as the protector of US jobs and the US work 
force, the DOL is less concerned about what an employer’s actual minimum requirements 
are for a job opening and more concerned with what they should be per the DOL. That is 
what this article will try to explore. 
 
 We shall try to address 3 different, yet intertwined subjects in this article and offer 
some practical guidance and thought process to deal with this subject. 
 
 We begin with a discussion of an employer’s actual minimum requirements. Then 
we will address the concept of alternative minimum requirements; and finally proceed to 
a situation where an individual may have acquired all his/her experience at the present 
job and the employer’s dilemma with on the job experience. 
 
 One of the cautionary comments that this article would like to present is: with 
PERM submissions being online, and the increased efficient use of internet capabilities, 
the DOL may be better able to determine an employer’s hiring practices and its actual 
minimum requirements for jobs that may be subjects of PERM submissions or very akin 
to such jobs. The DOL is not constrained to find previous labor certification applications 
as it was in the pre-PERM days of paper filings. Consistent actual minimum requirements 
should be considered for many reasons, least of them not being the DOL’s ability to 
review these requirements electronically, and then challenge them as not only being 
inconsistent, but being tailored to the foreign worker’s qualifications and therefore, not 
valid. 
 
 The unforgiving PERM applications, filed electronically as they usually are, pose 
many challenges that extend well beyond the scope of this article and the limited 

THE PERM BOOK 2008-2009 Edition

205



concepts this article tries to delve into. The PERM process, outside of an audit, does not 
provide any opportunity to explain any issues that may well have valid but conflicting 
points of view. If an employer is lucky enough to receive that dreaded audit letter, the 
attorney and employer may have the opportunity to apply their knowledge of the job 
opportunity, skill and experience in convincing the DOL that their view is persuasive, 
should at least be considered as a viable alternative to the DOL’s perspective, and should, 
therefore, prevail. 
 
The DOL’s guidance is provided in its regulations effective March 28, 2005.  
 
Actual Minimum Requirements 
 
 In trying to decipher what is meant by the actual minimum requirements, let’s 
begin with the regulatory language provided for at 20 C.F.R. §656.17(i)(1) through (4). 
This section provides,  
 
“Actual minimum requirements. DOL will evaluate the employer’s actual minimum 
requirements in accordance with this paragraph (i). 

 

(1) The job requirements, as described, must represent the employer’s actual 
minimum requirements for the job opportunity. 

(2) The employer must not have hired workers with less training or experience for 
jobs substantially comparable to that involved in that job opportunity. 

(3) If the alien beneficiary already is employed by the employer, in considering 
whether the job requirements represent the employer’s actual minimums, 
DOL will review the training and experience possessed by the alien 
beneficiary at the time of hiring by the employer, including as a contract 
employee. The employer can not require domestic worker applicants to 
possess training and/or experience beyond what the alien possessed at the 
time of hire unless: 

 
(i) The alien gained the experience while working for the employer, 

including as a contract employee, in a position not substantially comparable 
to the position for which certification is being sought, or 

 
(ii) The employer can demonstrate that it is no longer feasible to train a 

worker to qualify for the position. 
 
 
(4) In evaluating whether the alien beneficiary satisfies the employer’s actual 

minimum requirements, DOL will not consider any education or training 
obtained by the alien beneficiary at the employer’s expense unless the 
employer offers similar training to domestic worker applicants. 
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 To initiate the PERM process, an employer needs to review the job opening and 
truly think about what the actual minimum requirements are for that opening. The 
employers will need to actually distance themselves from the job requirements in that 
they must determine what the actual minimum requirements are as opposed to the ideal 
minimum requirements or the preferred minimum requirements.  
 
 In this soul searching exercise, an employer is well advised to consider, at a 
minimum, the following questions: 
 
1. What is the ideal minimum level of education that the employer may accept for 

this position? 
2. What is the minimum level of education that the employer will accept for this 

position? 
3. What alternative educational degrees (or less) may qualify at the minimum level 

of education for the performance of the proposed job duties? 
4. What alternative fields of study would qualify an individual for the proposed job 

duties? 
5. Would the employer be willing to accept the equivalent of a US degree for the 

performance of the job duties? 
6. If an equivalency is acceptable, what kind of equivalency is acceptable? Is it only 

an education equivalency acceptable or would a combination of education plus 
experience also permit an applicant to qualify? 

7. What minimum level of experience would be needed to be able to perform the job 
duties at the level expected? 

8. What alternative kinds of experience may qualify an individual to perform these 
job duties? 

9. Is the employer willing to insert the necessary “magic” language to ensure that all 
applicants are equally considered for the position? 

10. What are the actual minimum requirements that are set by the employer’s 
competitors and/or the industry? This information can be very critical when 
responding to the DOL if the employer exceeds the DOL’s actual minimum 
requirements for a position. 

 
 After the employer has brainstormed through the preceding exercise, he/she must 
review the DOL’s perspective of what the DOL’s actual minimum requirements are for 
the position being offered in the PERM application. Per the regulations the DOL requires 
that the employer’s minimum requirements be those that are “normally required for the 
occupation” and these must “not exceed the Specific Vocational Preparation (SVP) level  
. . . as shown in the O*NET (SOC) Job Zones.” To abide by these instructions, the 
employer must research the DOL’s O*NET (SOC) Job Zones and the SVP levels that are 
found therein. 
 
 This information is easily accessed from www.flcdatacenter.org. A detailed road 
map for this site is addressed elsewhere in this publication and is beyond the scope of this 
article. 
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 Then comes the high wire balancing act that the employer must perform: match 
its real life actual minimum requirements with the actual requirements permitted by the 
DOL. When a match is made, the duties and the minimum requirements would possibly 
be finalized. If there is a match, there is a reasonable chance that the PERM application 
may be approved without an audit. 
 
 The bottom line is that irrespective of what an employer may really want the 
actual minimum requirements to be in order to succeed at the highest entrepreneurial 
levels, when it pursues a PERM labor certification application, those lofty ideals are 
stymied and the employer will be required to lower its expectations, subject of course to 
exceptions based usually on business necessity. 
 
DOL’S Measure of The Employer’s Actual Minimum Requirements. 
 
 The DOL attempts to measure the employer’s actual minimum requirements 
through 3 yardsticks.  
 
 The FIRST, as discussed above, is whether the employer’s actual minimum 
requirement is the lowest one possible. This is its definite attempt to establish that the US 
workforce is protected and that the employer is able to correctly state that there is no 
willing, able and qualified US worker to perform the job in question. 
 
 The SECOND measure requires the employer to establish a negative! It directs 
the employer to establish that it must not have hired workers with less training or 
experience for jobs substantially comparable to the job that is the subject of the PERM 
application. 
 
 This requirement poses certain practical challenges: the employer may be able to 
determine if it has employed individuals with less than what the alien beneficiary brings 
to the table. However, how will an employer be in a position to determine or assess if 
other employers who offer similar jobs have filled such positions with lesser 
qualifications? How will the employer even be able to judge if jobs with other employers 
are “substantially comparable”? The regulations do not provide a definition of 
“substantially comparable” in this context. 
 
 The THIRD measure comes into play when the individual beneficiary of the labor 
certification application is employed by the petitioner at the time of filing the labor 
certification application. Briefly, if an alien beneficiary does not possess a specific 
qualification before commencing the job with the employer, then the employer cannot 
ask a US applicant to have that qualification. 
 
 The DOL determines the alien’s qualifications as of the date the employer hired 
this alien to perform the job that is the subject of the labor certification application. The 
DOL will review the alien’s “training and experience” as of the time of the hire by the 
petitioning employer. 
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 The DOL proscribes, through this restriction, any advantage that an alien 
beneficiary may have over a US applicant by virtue of being employed by the employer 
when the employer files the PERM application. The DOL clearly intends to level the 
playing field in this arena. 
 
 While we will discuss “on the job” training/experience further in this article, 
suffice to say at this point, the DOL, in this third test, permits an employer to file a 
PERM application for an existing employee who has gained the required experience with 
that same employer provided that the job that is being sponsored is not substantially 
comparable to the job where the individual gained the qualifying experience; or where 
the employer is able to establish the infeasibility to train for the job in question. In the 
PERM regulations, in this context, the DOL has tried to establish a “quantity” related test 
to determine if the jobs are “substantially comparable”. The “infeasibility to train” 
argument is not often advanced with any degree of predictable success. 
 
 The DOL has not defined “contract employee” for purposes of establishing 
“substantially comparable”, and it seems that this definition will evolve over time. Query: 
does it include an individual who works for that employer on a 1099 basis? Does it 
include someone who is working with that employer through another organization and is 
contracted to that employer? How many levels of other organizations are permitted 
before the DOL may hold that the alien beneficiary is in fact a “contract employee” that 
falls within the purview of the prohibition? 
 
 The above queries do not take into account an obvious contradiction where the 
DOL’s regulations identify and separate employers by virtue of their respective Federal 
Employer Identification Number (FEIN)? This is discussed below in the “on the job” 
training/experience section. 
 
 In addition to these 3 measures, the DOL will not permit an employer to ask a US 
worker to possess training that the alien beneficiary obtained and for which the  employer 
paid.  There is however, one exception to this rule: if the employer offers the US worker 
the same training opportunity at the employer’s expense, just as it did for the alien 
beneficiary, then the employer can ask for that training. 
 
 It is important to remember that this prohibition in most situations will apply to 
training that is gained after commencing employment with that petitioning employer. 
 
 Part J, item #22 on the Form ETA 9089 elicits this information. A “yes” is most 
likely to trigger an audit. 
 
 Once again, it is a question of leveling the playing field so that the alien 
beneficiary does not accrue any advantage over the domestic job applicants. 
 
Minimum Alternative Experience. 
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 The regulations that apply to the issue of Minimum Alternative experience are 
stated at 20 C.F.R. §656.17(h)(4)(i).  
 
The regulations state:  
 
(i) alternative experience requirements must be substantially equivalent to the 
primary requirements of the job opportunity for which certification is sough; and 
 

(ii) if the alien beneficiary already is employed by the employer, and the alien 
does not meet the primary job requirements and only potentially qualifies for the job by 
virtue of the employer’s alternative requirements, certification will be denied unless the 
application states that any suitable combination of education, training or experience is 
acceptable. 
 
 Much is written about, discussed and lectured on the issues of alternative 
minimum experience and experience gained on the job. In fact, an excellent article in the 
first edition of the authoritative PERM BOOK by Nathan Waxman, “The Impact of 
PERM on experience gained on the job and alternative experience” is a must read. 
 
 The concept and practice of an employer requiring alternative minimum 
experience is not new. It existed pre-PERM, and was commonly used then. It is a reality 
of life that an employer may find that an individual can qualify for a job opening through 
more than one particular set of qualifications. 
 
 In the PERM rule making stages, the DOL proposed eliminating the use of 
alternative minimum experience. Their reasoning was quite simple: they believed that 
employers were exercising the option of asking for alternative minimum experience to 
“upgrade”unskilled positions from the lower “other workers” category to the higher 
“skilled workers” category, thereby offering the individual beneficiary the opportunity to 
get their “green card” faster.  
 
 An employer would allegedly do this by requiring an alternative minimum 
experience that was less than the primary experience requirement asked for in the labor 
certification application. As an example, an employer’s primary experience requirement 
may be 2 years which would place the individual in the skilled workers’ category, but 
their alternative experience may be for an occupation that required less than 2 years 
experience as the minimum experience requirement per the DOL’s guidelines, and the 
latter experience requirement would normally qualify the alien as an “unskilled worker”. 
If the labor certification was approved as submitted, the alien would be able to pursue an 
employment based petition as a “skilled worker” in the higher employment based 
category despite the fact that his/her experience that qualified him/her for the labor 
certification job would have normally placed them in the lower “unskilled worker” 
category. 
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 It was to address this dichotomy that the DOL proposed the elimination of the 
“alternative minimum experience” from the PERM applications. However, in response to 
vociferous opposition from individual practitioners and commentators including AILA, 
the DOL relented. It was correctly pointed out to the DOL that alternative minimum 
requirements were a reality of life and often used by employers to hire the right people at 
all different levels of expertise and seniority. 
 
 The DOL then required an employer to use the “magic language” or the 
“Kellogg” language – “any suitable combination of education, training or experience 
will be acceptable” to the employer in addition to its primary and alternative minimum 
requirements. 
 
Discussion of Kellogg Decision 
 
 The leading case on this issue of minimum alternative experience is Matter of 
Francis Kellogg, 94-INA-465 (BALCA February 2, 1998) (en banc), actually a trilogy of 
cases consolidated and decided under this name, as they all offered the same issue. This 
case bears some discussion, however brief it may be in this article, as it provides the 
backdrop for the way the minimum alternative experience is viewed and required to be 
addressed in the Form ETA-9089. 
 
 It is probably fair to say that a practitioner who has any kind of labor certification 
practice will confirm a close acquaintance with the Kellogg language or what is also 
known as the “magic language”. 
 
 The three employers whose cases were consolidated were (1) Francis Kellogg; (2) 
The Winner’s Circle; and (3) North Central Organized Regionally for Total Health. 
While the first 2 cases dealt with a “cook”, the third one dealt with a Nutritionist. In each 
case, the employer had stated alternative minimum requirements that would qualify the 
applicant. In each case the employer believed that it was actually expanding the pool of 
applicants for the job offered by stating alternative minimum experience requirements. 
This argument was forwarded in light of earlier BALCA decisions. 
 
 The BALCA referred to the alternative minimum requirements as “permissive 
alternatives” in its discussion. The BALCA opined, “The regulations however, do not 
explicitly provide for ‘permissive alternatives’. Indeed, in our view there exists no policy 
consideration which would warrant a rewriting of the regulations so as to treat 
‘permissive alternatives’ any differently than primary job requirements for a 
§656.21(b)(2) analysis. . . . Thus, we hold that any job requirements, including alternative 
requirements, listed by an employer on the ETA  . . . must be read together as the 
employer’s stated minimum requirements which” 
 
 The BALCA proceeded to make a qualitative analysis of how one should view 
alternative requirements. In Kellogg, the BALCA does not seem to have intended to 
make any quantitative analysis in terms of analyzing the alternative minimum 

THE PERM BOOK 2008-2009 Edition

211



requirements in terms of whether the SVP codes or the years of experience are the same 
to determine whether the alternative minimum requirements are equal.  
 
 To reinforce its qualitative analysis, the BALCA stated, “However, there are 
legitimate alternative job requirements, which can and should be permitted in the labor 
certification process. . . . But, these alternatives must be substantially equivalent to each 
other with respect to whether the applicant can perform in a reasonable manner the duties 
of the job being offered.” 
 
 It went on to further analyze and state, “In such cases it may be easily argued that 
there are other equally suitable combinations of education, training or experience which 
could qualify an applicant to perform the duties of the job offered in a reasonable manner, 
but which have not been listed on the ETA 750A as acceptable alternatives. Thus U.S.  
 
 applicant’s who possess such other qualifications are excluded from applying for 
the job offered. This clearly raises the issue of whether the alternative job requirements 
are unlawfully tailored to the alien’s qualifications. This may be true even if the alternate 
requirements are substantially equivalent to the first requirements and even if the 
requirements otherwise comply with § 656.21(b)(2). 
 
 Therefore, we hold that where the alien does not meet the primary job 
requirements, but only potentially qualifies for the job because the employer has chosen 
to list alternative job requirements, the employer’s alternative requirements are 
unlawfully tailored to the alien’s qualifications in violation of . . . unless the employer has 
indicated that applicants with any suitable combination of education, training or 
experience are acceptable.” 
 
 When opining in the Winner’s Circle part of its opinion, the BALCA states the 
alternative minimum requirements are “not substantially equivalent to each other with 
respect to whether an applicant is able to perform the duties in a reasonable manner. 
Therefore, the experience requirements do not state the employer’s actual minimum 
requirements.” 
 
 So, now we have the “magic language” that is required by BALCA when an 
employer has alternative minimum requirements, i.e., the employer will accept any 
suitable combination of education, training or experience.  
 
 This magic language suggests a qualitative evaluation and an employer must try 
to ensure that every disqualified applicant has been considered under the broad quality 
based guideline and second guess itself to see if there is any other way to determine if an 
applicant qualified based on any suitable combination of education, training or 
experience! 
 
 At no point has BALCA clarified or even attempted to explain what it meant by 
“substantially equivalent” when comparing alternative requirements per applicants’ 
resumes received in response to the “any suitable combination” language.  

THE PERM BOOK 2008-2009 Edition

212



 One may question whether the results would have been different if the BALCA 
had espoused a quantitative analysis of the value of the alternative minimum 
requirements, and whether that may have worked better and permitted a more objective 
basis for assessing whether the employer’s alternative minimum requirement would pass 
the DOL’s scrutiny of whether the alternative minimum requirement is substantially 
similar to the primary requirement. Since so much is dependent on whether the job title, 
description and requirement meet the DOL’s SVP guidelines which are presented 
generally in numbers, would it be easier for an employer to evaluate its alternative 
minimum requirements as being equal to the primary requirement through a 
mathematical formula that considered the SVP? Might that have given some warm and 
fuzzy feeling of security to the employer when rejecting applicants after having 
considered whether the applicant was “alternatively qualified” or not? That does not seem 
to be the BALCA’s approach. 
 
 In the Matter of Eagle Travel & Cargo, Inc., 1997-INA-259 (Aug. 19, 1998), the 
BALCA opined that in Kellogg it had “severely restricted the legitimate use of 
‘expansive’ requirements noting that they often have a chilling effect on U.S. workers, 
thus overruling prior cases.” 
 
 Then again in the Matter of Animal Crackers Café, 1999-INA-257 (Aug. 3, 2000), 
the BALCA clearly performed a qualitative analysis to determine if the alternative 
minimum experience was substantially equivalent to the primary job requirements.  Once 
again, the BALCA rejected the argument that the alternative minimum requirement was 
“expansive” in its intent and scope and continued to stress the “chilling effect” of the 
alternative requirement without the addition of the Kellogg language where the employer 
would accept any suitable combination of education, training or experience in addition to 
the primary and the alternative experience requirements. Here again, the BALCA said, “ . 
. . it raises concerns whether the Employer is simply tailoring the requirements as a 
means . . .” 
 
 In probably the BALCA’s first PERM based case, and its most recent decision in 
the Kellogg line of thinking, in Matter of Demos Consulting Group, Inc., 2007-PER-
00020 (May 16, 2007), the BALCA opined on 20 C.F.R. § 656.17(h)(4) which deals with 
alternative experience requirements. Here the employer is a software development 
company. The BALCA delved into the background and preamble relating to the 
alternative experience requirements and concluded by saying, “Thus, section 
656.17(h)(4)(ii) was clearly intended to implement in the PERM regulations the pre-
PERM ruling in Francis Kellogg, . . . that ‘where the alien does not meet the primary job 
requirements, but only qualifies for the job because the employer has chosen to list 
alternative job requirements, the employer’s alternative requirements are unlawfully 
tailored to the alien’s qualifications, . . . unless the employer has indicated that applicants 
with any suitable combination of education, training or experience are acceptable’. 
 
 The BALCA also went on to state, “If the alternative requirement was the exact 
equivalent of the primary requirement there would have no reason to list it as an 
alternative requirement”. 
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 It is now generally agreed that the item number where the minimum alternative 
experience is best stated on the Form ETA-9089 is Part H, item #14, “Specific duties or 
other requirements”. 
 The use of this magic language or the Kellogg language, as it is oft referred to, 
has been most recently addressed by the DOL in its FAQ #10, made available on or 
around May 9, 2007, (posted on AILA Infonet on May 11, 2007). The DOL has clarified, 
with adequate caution, that the Kellogg language does not need to appear in the 
advertisement, even though required in the ETA-9089 by the regulation.  
 
 In that same FAQ #10, the DOL has also clarified that this magic/Kellogg 
language is not required if the employer requires experience in the alternate requirements 
alone and does not seek experience in the job duties itself. 
 
 The DOL has stated, “The ‘any suitable combination of education, training or 
experience is acceptable’ statement is only required where there are primary as well as 
alternative requirements and then only if the alien is already employed by the employer 
and the alien does not meet the primary job requirements and only potentially qualifies 
for the job by virtue of the employer’s ‘alternative’ as opposed to its ‘primary’ 
requirements”. 
 
 As early as its FAQ #1 of March 8, 2005, on page 19, the DOL addressed the 
issue of alternative job requirements in terms of experience/qualifications. It referred to 
the Kellogg decision and the use of a standard that will seek to determine if the 
“alternative requirements and primary requirements are substantially equivalent to each 
other with respect to whether the applicant can perform the proposed job duties in a 
reasonable manner. . . .” 
 
 One of the critical things is to remember that the word “OR” is used in the magic 
language as in “any suitable combination of education, training OR experience”. It is 
neither the word “AND” nor an alternative of “OR/AND”. It is plain and simple “OR”. 
And the author wishes to caution practitioners that this simple error may lead to a denial 
by the DOL. So, use this magic language with caution. 
 
 An employer has certain education and experience requirements for every job 
opening, and an expectation of a minimum standard of education and experience that will 
be ideal for the job opening. Most times these expectations are set by industry standards, 
the standards of service offered by competitors, and to set a standard of service and 
quality desired by that employer. Every employer wants to be as successful as possible 
and very often its employees are the most valuable resources. 
 
An employer may ask for alternative minimum requirements for a variety of reasons: 
 
1. it is really what the employer is willing to accept in its employment practices. 
2. the employer is looking to expand its pool of qualified US applicants. 
3. the alien may have truly qualified for the position without having the principal 

minimum requirements. 
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4. though the individual may have the principal minimum requirements, the 
individual may have gained all that on the job and may, therefore, be 
qualifying through the alternative minimum experience that the individual has 
gained. 

 
 Often enough, a candidate comes along who does not have the perfect minimum 
education and experience that the employer craves. But the employer wants to hire that 
individual because the setting for that employer-employee relationship is just right. The 
individual is hired. And the individual is an “alien” who needs to be sponsored for a 
Green Card through the PERM process! 
 
 As the employer traverses the terrain of the labor certification application with the 
attorney, the employer is required to assess the minimum qualifications in terms of 
education and experience that the employer has accepted or will accept for the job 
opening; and the “alternative minimum qualifications” that would be acceptable to the 
employer. The employer is guided by its attorney who tries to apprise it of the standards 
set by the Labor Department that the employer must conform to. Here is where we come 
in! 
 
 Clearly, entering the arena of alternative minimum requirements without being 
prepared to deal with the Kellogg language is folly. The practitioner needs to be familiar 
with the preceding guidelines. 
 
 Despite the best of preparations, some questions continue to plague even the most 
prudent and experienced practitioners.  
 
1. Who at the DOL can and will effectively assess and determine what the 

alternative minimum requirements should be or are appropriate? 
2. What constitutes an equivalent job? How can one be perfectly objective in this 

assessment, considering the real-life employment opportunities? 
3. How does the employer discuss or present the alternative minimum 

requirement with the DOL and assist them to understand and accept the 
employer’s minimum alternative experience requirement as valid and 
therefore, “certifiable”? 
4. Is there a place on the Form ETA-9089 where the employer may be able to 
explain, and not just state, the reasoning for its alternative minimum 
experience requirement? 

5. How and who at the DOL will determine if an applicant was qualified based 
on the employer’s alternative minimum experience requirement? 

 
 As much as an audit may be undesirable and delay the processing of this 
application, it may be the only route to satisfy the DOL’s queries and for the employer’s 
alternative minimum experience requirements and its consequent recruiting to be 
vindicated. 
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 Bear in mind that a successful response to an audit on this issue may be easily 
defeated if the Kellogg or magic language was either not stated in the ETA From 9089,  
or stated incorrectly, and if that language was not kept uppermost in the employer’s mind 
and recruiting process. 
 
Experience Gained on the Job 
 
 The fist words that come to this author’s mind when faced with a situation where 
an alien beneficiary has been employed with the petitioning employer from day one of 
his/her career, are “Oops, there is much to explore here before we may have a good 
night’s sleep.”  
 
 Experience gained on the job is as daunting a challenge to meet and beat as any. 
Of course, having said that, there are options for success, and like anything else, some 
exceptions offer a far greater chance of success than others. 
 
 The regulations that proscribe “on the job experience” and offer possible 
alternatives are to be found at 20 C.F.R. §656.17(i) (3) and (5). 
 
The pertinent language is: 
 
“(3) If the alien beneficiary already is employed by the employer, in considering whether 
the job requirements represent the employer’s actual minimum, DOL will review the 
training and experience possessed by the alien beneficiary at the time of hiring by the 
employer, including as a contract employee. The employer cannot require domestic 
worker applicants to possess training and/or experience beyond what the alien possessed 
at the time of hire unless: 
 
(i) The alien gained the experience while working for the employer, including as 

a contract employee, in a position not substantially comparably to the position 
for which certification is being sought, or 

(ii) The employer can demonstrate that it is no longer feasible to train a worker to 
qualify for the position. 

 
(5) For purposes of this paragraph (i): 
 
(i) The term “employer” means an entity with the same Federal Employer 

Identification Number (FEIN), provided it meets the definition of an employer 
at §656.3. 

(ii) A “substantially comparable” job or position means a job or position 
requiring performance of the same job duties more than 50 percent of the 
time. This requirement can be documented by furnishing position descriptions, 
the percentage of time spent on the various duties, organization charts, and 
payroll records.” 
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 The DOL has also addressed the issue on the job experience that plagues many an 
employer and alien in a couple of FAQs that it has published to aid in the PERM process. 
In its PERM FAQ #1 dated March 8, 2005, on page 18, the DOL, in response to a 
question dealing with on the job experience, said, “ If the alien beneficiary already is 
employed by the employer, the employer cannot require U.S. applicants to possess 
training and/or experience beyond what the alien possessed at the time of initial hire by 
the employer, including as a contract employee: (1) unless the alien gained the experience 
while working for the employer in a position not substantially comparable to the position 
for which certification is sought; or (2) the employer can demonstrate that it is no longer 
feasible to train a worker to qualify the position. . . . . NOTE: A substantially comparable 
job or position means a job or position requiring performance of the same duties more 
than 50 percent of the time.”  Essentially the DOL recited the regulations quoted above. 
 
 In DOL’s FAQ #2 dated April 7, 2005, the DOL was asked to clarify its 
interpretation of the words “contract employee”. The response on page 6 of this FAQ 
stated, “For purposes of the actual minimum requirements provision, the term ‘contract 
employee’ is intended to include all persons contracted to work for the employer. The 
broad use of the term under the actual minimum requirements provision is intended to 
ensure the provision applies to experience gained working for the employer by the alien, 
whatever the alien’s employment status”. 
 
 What is the DOL trying to say here in simple terms? The DOL seeks to prevent 
any unfair advantage to the beneficiary of the PERM application. In real life it is fair to 
say that an employer most values the experience that an individual gains while working 
for that employer. The employer has had the opportunity to groom and mold the 
experience as it sees fit and in the organization’s best interests.  However, when an 
employer is later informed by an attorney that the DOL will not permit the employer to 
avail of that experience the employer is taken aback and often appalled with a “how can 
that be possible? He/she is one of my most valued employees? I have so much invested in 
him/her!” 
 
 The DOL wants to ensure that an individual who is presently employed by the 
petitioning employer, who joined the employer without any experience in the job duties 
does not derive any benefit from the experience that has been gained while performing 
these job duties where the employer now asks a U.S. applicant to possess this experience.  
 
 This article does not explore whether and what is the value of the training and/or 
experience that an applicant has gained while performing the duties at a job, nor does this 
article argue for or against the proscription against on the job experience. We want the 
practitioner to be aware of this proscription and what the alternatives to this may be that 
offer a chance at obtaining an approved PERM application. 
 
 This prohibition against the PERM beneficiary being able to avail of any on the 
job experience is measured from the time that the alien beneficiary was originally hired. 
What this means is that if the beneficiary possessed the minimum experience at the time 
of hire by the petitioning employer, the PERM application may well be able to ask for 
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that experience. But if an applicant first gained the experience in any of the duties or 
requirements after commencing the employment with the petitioning employer, this 
specific PERM application is prohibited from asking for that experience from any U.S. 
applicant. The playing field would otherwise be clearly tilted in favor of the present 
employee. 
 
 The DOL regulations have, despite its tough stance against on the job experience 
gained by the alien beneficiary, provided three alternatives that an employer may be able 
to explore when faced with the dilemma of not being able to use the alien beneficiary’s 
experience gained on the job. There is at least one bright line test that may be the saving 
grace and the easiest test to pass.  
 
Employer & FEIN 
 
 The first option offered by the DOL is through its definition of “employer”. An 
employer must have a US location and a Federal Employer Identification Number 
(FEIN). Foreign employers would normally not have a FEIN, even if their US operations 
operate under the same name and have a FEIN.  
 
 The DOL’s new position expressed by this definition is an extremely welcome 
change from its pre-PERM absolute position where it prohibited the use of any 
experience gained by the alien beneficiary at a petitioning employer, that employer’s 
subsidiary or affiliate whether in the US or outside. That was a restrictionist policy that 
left many an employer and the foreign worker in an extremely vulnerable position. 
 
 Now, the PERM regulations differentiate employers based on their FEIN. If an 
employer has a different FEIN from the petitioning employer, the petitioner can use the 
experience and/or training gained by the foreign worker at the other employer. This is a 
solution that is often available to multinational employers and is a very welcome relief. 
The employer is able to get a return on its investment of training and the experience 
imparted to its foreign employee, and is able to avail of the experience in the US, and the 
alien beneficiary is able to continue his/her employment with the employer in the US, and 
also be the beneficiary of a  PERM application. A win-win solution for all parties. 
 
 Of course, this bright line test also reflects the DOL’s willingness to align itself 
with some realities of life. 
 
 In practical terms, there may be many who will come out ahead because of this 
bright line test provided by the DOL when faces with the on the job experience 
challenges as compared to the other two tests discussed below. 
 
 As a practice pointer, this author routinely states the FEIN # next to the 
employer’s name in Part K of the Form ETA 9089 which deals with the alien’s work 
experience, specially where the foreign worker gained similar experience with an 
employer with the same name. To clarify matters, when stating the experience gained 
with the employer with the same name our office enters “NO FEIN” or states the other 
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FEIN. This should facilitate the DOL’s review and should enable them to easily see how 
and why the issue of on the job experience has been addressed and may not need an audit 
or a denial. 
 
Not Substantially Comparable 
 
 The DOL regulations also allow the use of on the job experience if the employer 
can establish that the job in which the foreign worker gained the experience is not 
substantially comparable to the job that is the subject of the PERM application. 
 
This issue is addressed in Part J, item #21 on the Form ETA 9089. 
 
 The DOL defines a “substantially comparable” job as one in which the same job 
duties are performed more than 50 percent of the time. The regulation further recites the 
objective factors that should be considered in determining whether the job duties are 
substantially comparable. The DOL requires the employer to provide a comparison of the 
position descriptions, the percentage of time spent on the various duties, organization 
charts, and payroll records. 
 
 If the employer is unable to establish the difference in the job positions by this 
“substantially comparable” test, the employer is unlikely to be able to use the experience 
gained by the foreign worker with that same employer (unless of course, the exception 
based on the different FEIN is available!).  
 
 It is important to note that this concept existed pre-PERM, and was controlled by 
the leading decision on this issue: Matter of Delitizer Corp. of Newton, 88-INA-482, 
1990 BALCA LEXIS 244 (BALCA MAY 9, 1990). This decision provided for a 
qualitative analysis of a multitude of factors. It is questionable whether this decision and 
its test is still valid in the face of the relatively quantitative analysis propounded by the 
PERM regulations. 
 
 To contrast the Delitizer factors with the current PERM regulations’ factors, it is 
worth noting that under Delitizer the employer had to not only show that the 2 jobs were 
2 different occupations as stated in the then controlling DOL’s Dictionary of 
Occupational Titles (DOT), but that the two jobs were dissimilar based on an assessment 
and contrast of various factors including:  
 
1. Job Title 
2. Job duties 
3. Supervisory functions 
4. Job requirements 
5. Job salaries 
6. Employer’s organization chart that clearly shows where each position is in the 

hierarchy 
7. Whether and by whom each of the positions was filled 
8. Whether the position is newly created 
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9. Relevant prior employment practices of the employer for these comparative 
positions 

10. Comparative amount of time, in percentages of the daily work hours, of time 
spent on performing each duty. 

 
 From a review of the pre-PERM standard and comparing it with the PERM 
standard, it seems fair to say that the latter may be a less exacting standard. Only time 
will tell how the DOL will react to the employers’ submissions to establish that the jobs 
are not substantially comparable. We hope that robust common sense will influence the 
practical application of this rule, and lead to well reasoned and guiding decisions. 
 
Infeasibility to Train 
 
 An employer is allowed to use the foreign worker’s experience gained on the job 
with that same employer if the employer can demonstrate that it is no longer feasible to 
train a worker to qualify for the position. 
 
 This is a hard road to travel in the best of circumstances and one wonders if this 
argument will have any better chance of success in the PERM era as opposed to the 
limited success it enjoyed pre-PERM. 
 
 The DOL skeptically rejected arguments that advanced inefficiency, and the 
substantially increased or wasteful cost of training, as reasons for being permitted to use 
on the job experience gained by the foreign worker. There are very few BALCA 
decisions on this subject and this argument was rarely offered, and that too with limited 
success. This test may, therefore, be the test of last resort, only if the employer’s different 
FEIN and the substantially comparable test are not available to the employer. 
 
 Some cases that should be reviewed if considering this option would include: 
Matter of Vac-Tec System, Inc., 88-INA-353 (BALCA Aug. 2, 1989); Matter of Addison 
Hall Farm, 94-INA-469 (BALCA March 28, 1996) (Region 3); Matter of MMMats, Inc., 
87-INA-540 (BALCA November 24, 1987); Matter of Avicom International, 90-INA-284 
(BALCA July 31, 1991); Matter of Bear Sterns & Co., Inc., 91-INA-248 (BALCA April 
13, 1992); Matter of Steel Tool & Engineering Co., 94-INA-45 (BALCA November 16, 
1994); Matter of Johnson, Johnson and Roy, Inc., 94-INA-504 (BALCA July 13, 1996); 
and Matter of Lutheran Medical Center, 91-INA-302 (BALCA May 26, 1993). 
 
Conclusion 
 
 With PERM being an attestation based, unforgiving internet based labor 
certification system, an employer will need to be alert and ready to battle with the DOL 
when formulating its actual minimum requirements, alternative minimum requirements 
and using any experience that the foreign worker gained on the job. The employer must 
be willing to invest time, effort and thought with the attorney to formulate a strategy that 
is real, practical, capable of withstanding the DOL’s scrutiny and enable it to achieve its 
goals of employing the best brains that the industry and job market can offer. 
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 There are many questions that remain unanswered under PERM, as they were pre-
PERM, despite decisions mentioned and discussed in this article that were intended to 
clarify how and what an employer and the Certifying Officer (CO) should be doing. 
 
 As in the pre-PERM era, practitioners probably agree that it will be a long time 
and, possibly, only after many an appellate decision that clear answers will emerge. In the 
interim, we are left with negotiating a mine field with mostly pre-PERM decisions and 
some unofficial DOL guidance that is far from the authority of law. 
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